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Political discourse 
and research, 
which emanates 
from our best 
scholarly works, 
is being displaced 
by debates about 
individual rights 
to utter insults, 
slogans, epithets, 
and slurs on 
university campuses 


Politics, 

Academic Freedom, 

and the 

General Counsers Office 


Political pressure on colleges and universities 
has been a matter of common debate and con- 
cem since 1934- That was the year the American 
Association of University Professors (AAUP) 
and the Association of American Colleges (the 
precursor of AAC&U) established a series of 
conferences in order to reaffimi and develop the 
1925 Conference Statement on Academic 

Freedom and Tenure. 

These conferences 

produced the 1940 Statement of Principles on 
Academic Freedom and Tenure that is still the 
reference point for many college and university 
policies today. It underwent another set of 
revisions in 1970, when interpretative state- 
ments were added; the statement has the en- 
dorsement of approximately two hundred 
learned societies and organizations, including 
the American Council of Learned Societies, 
the Modem Languages Association, the Amer- 
ican Sociological Association, the American 
Academy of Religion, the associations of 
most foreign language teachers, and many law 
school societies. 

The AAUP conceived of the tenure system 
in the context of a fundamental research mis- 
sion within universities: a greater emphasis on 
research went hand in hand with greater pro- 
tections and freedom of inquiry for faculty 
members. The principles set forth in the state- 
ment produced practices in the university that 
include protection for the political viewpoints 
of faculty as citizens, for the appropriate use of 
controversial materials in teaching, and for the 
rights of faculty to due process. Essentially, the 
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AAUP could foresee a large, complex research 
community in which controversial, indeed 
potentially radical, books were going to be 
written about history, the clash of cultures, 
class economics and wealth, political power, 
ideology, and religion. And we can see abun- 
dant evidence of this research in the vast 
quantity of scholarship that has changed our 
understanding of the historical struggle for 
democracy, in gender studies, in the relation- 
ship of the religions in the Middle East, 
Northern Europe, India, and China, and more 
recently in interpretations of civil rights by 
the U.S. Supreme Court. Even in 1940, no 
one could have anticipated the history that 
would be written in the aftermath of Nazism 
and Stalinism. 

We now seem to be in the midst of squander- 
ing this tremendous legacy and achievement 
in dubious controversies, endless litigation, 
impractical speech codes, and various forms of 
mischief and harassment perpetrated upon fac- 
ulty and universities by opponents of “political 
correctness.” Political research and analysis 
have morphed into culture wars and court 
battles over academic freedom in relation to 
obscenity, or into episodes of racial or ethnic 
conflict on college and university campuses. 

The overall trajectory for university research 
and academic freedom is still upwards, in my 
opinion. I continue to be amazed at the quality 
and quantity of scholarship on the political 
problems of our time: be it books about 
colonialism and the slave trade, the complex 
philosophical origins of liberalism and republi- 
canism and federalism, multicultural citizen- 
ship, the legal and constitutional legacy of the 
Enlightenment, the story of nineteenth-century 
voting reforms, or the role of the arts and 
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literature in furthering democracy in Latin 
America and the Middle East. Beneath this 
great canopy of scholarship, there is a lot of 
sensationalism and hyperbole, a myriad of 
tempests in teapots. Why the disconnect be- 
tween the products of academic freedom and 
the sublunary world of university administra- 
tion, where a provocative remark inside class, 
an unruly lecturer, or a single racial epithet 
can unleash forces that can take a university 
into years of litigation? 

Politics 

My own experience as a student, faculty mem- 
ber, and administrator has included constant 
exposure to political pressure. The vast major- 
ity of that experience has demonstrated the 
resilience and strength of the academic sys- 
tem. Examples of political pressure include 
students complaining about a lecturer using a 
map of the Middle East that does not include 
the state of Israel; an attack by the National 
Rifle Association on the scholarship of my 
former colleague at Emory, Michael Bellesiles; 
a difficult tenure case involving a faculty 
member whose scholarship examined the for- 
mulaic style of pornographic materials; an 
African American student charging a 
Caribbean faculty member with racism; and a 
colleague at Rice whose work on the sexuality 
of the Hindu god Kali led to a series of viru- 
lent attacks in the Calcutta media and calls 
for his dismissal. In all these cases, action for 
or against the faculty member followed acade- 
mic protocols and maintained academic in- 
tegrity. Politics did not overrun academic 
freedom. I can point to only one experience 
where a political crisis overran the university. 
In 1970, during my first semester as a college 
student, the Canadian government unleashed 
the War Measures Act in response to a terrorist 
attack in Montreal and actually arrested 
lecturers and graduate students at McGill 
University who had any known sympathies 
with radical separatist groups. 

By and large, such extreme action is rare in 
North America. Eaculty are not subject to the 
kinds of political risks that threaten faculty in 
South America, Africa, and Asia, which are 
documented by organizations like Scholars at 
Risk (SAR). To give just two recent examples 
from the more than 450 cases documented by 
SAR over the last four years: Saad Eddin 
Ibrahim, a sociology professor at the Univer- 


sity of Cairo, was imprisoned for five hundred 
days for making a film about Egyptian election 
irregularities; Alexander Naty, an anthropolo- 
gist at the University of Asmara, Eritrea, re- 
turned from an overseas conference on 
religion to face detention and dismissal from 
his university. (Eor a more extended sampling 
of the true political dangers faced by scholars 
and researchers in many universities outside 
the United States, see Quinn 2004.) 

I am personally humbled by my ignorance 
of all the European writers and artists who 
have suffered persecution during the period 
Milan Kundera (1996) calls the “seventy years 
of trial regime” in the Soviet bloc: Bunin, 
Meyerhold, Halas, Broch, and Vancura. How 
can we equate the imprisonment, exile, or 
persecution of these writers with the farcical 
battle over the supposedly racist epithet 
“water buffalo” at the University of Pennsyl- 
vania, which ultimately brought down the 
president, Sheldon Hackney, and spawned the 
Eoundation for Individual Rights in Educa- 
tion (FIRE) ? fire’s growing strength could be 
seen in its 2000 attack upon my own univer- 
sity’s president, David Eeebron, for admonish- 
ing a law professor at Columbia about an exam 
question based on the hypothetical case of a 
fetus killer from an anti-fertility cult. In this 
hypothetical case, one of the attacker’s vic- 
tims, who had been unsuccessfully seeking an 
abortion, actually writes a thank you note to 
this attacker when she loses her fetus. When 
then-Dean Eeebron wrote to Professor Eletcher 
about the possibility of creating a hostile envi- 
ronment for the female students in his class, 
he received a lengthy lecture from FIRE on 
academic freedom, civil rights, the harsh real- 
ity that law students must face as well as FIRE’s 
mission to protect liberty, free speech, and 
freedom of conscience on American campuses. 

Our universities operate in a political context 
rich in legal protections, due process, and 
basic norms about academic freedom that has 
contributed substantially to the social good 
of equality, diversity, and tolerance. Ironically, 
references to free speech and freedom of con- 
science as the source of academic freedom are 
part of the diminishment of academic freedom 
on U.S. campuses today. 

Constitutionally, there is no definition of 
academic freedom, although the Supreme 
Court and many state courts have taken on 
cases involving academic freedom under the 
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protections offered by the First Amendment. 
Universities are now struggling with the 
legacy of court interpretations of academic 
freedom in this rather special context of the 
First Amendment, a context very different 
from the norms of research and teaching that 
support the AAUP principles of academic 
freedom. Because of the conflation of acade- 
mic freedom and First Amendment freedoms, 
and because of the escalation of controversy 
into litigation, university administrators deal 
less and less with actual political problems 
and rather more with politicized speech and 
risk management. 

The content of political speech tends to 
diminish into epithets, slurs, unintentional 
insults, and gratuitous controversy even as 
scholarship about the sources of racism, equal- 
ity, rights, and national sovereignty grows 
more and more complex. Since universities 
inevitably generate controversy, disagree- 
ment, and critical analysis, what really needs 
to be protected is robust, complex political 
discourse. As J. Peter Byrne puts it in his won- 
derful essay on the courts’ takeover of academic 
freedom issues (2004, 99), some of the most 
decisive cases of academic freedom have in- 
volved “low-level writing classes in two-year 
institutions,” not the stuff of Scholars at Risk. 
What is going on here? And what can academic 
administrators do about it? 

Speech 

Ever since the landmark case of Sweezy v. 

New Hampshire in 1957, the courts have 
tested the application of the First Amend- 
ment and the Civil Rights Act to a wide vari- 
ety of conflicts between governments and the 
universities, administrators and faculty, fac- 
ulty and students, and between student groups 
on campus. Looking back over many years of 
litigation, it is remarkable to see the devolu- 
tion from the truly political protection of a 
professor in a state school who faced dismissal 
because he taught Marxism in the 1950s, to 
courts trying to determine if they need to offer 
constitutional protection to professors who 
use vibrator jokes to teach writing, foul lan- 
guage to encourage class discussion, or who 
teach racist science or creationism. By now, 
the courts have established a pattern of intru- 
sion into academic affairs. Yet their ability to 
offer protections and remedies is limited to 
procedural rights, reinstatement of contracts. 


or finding cause for discrimination by gender, 
age, or race. 

When it comes to the true substance of pol- 
itics, Byrne sums it up beautifully in one sen- 
tence: “the First Amendment has no concern 
for intellectual quality” (2004, 112). Intellec- 
tual quality is, first and foremost, the concern 
of speech that can properly be called acade- 
mic research or university-level teaching. Pol- 
itics in the university, or political pressure by 
special interest groups upon the university, 
frequently entails legalistic reasoning about 
low-grade political content. Byrne’s larger ar- 
gument aims to rebalance the relationship be- 
tween the courts and the universities. Sweezy 
was a good moment for academic freedom be- 
cause, in that case, the Supreme Court, 
through the opinions of Justices Warren and 
Frankfurter, offered to protect the rights of the 
university when it comes to judging academic 
content and quality. The state has no business 
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telling universities what they can and cannot 
teach. Byrne believes that there are solid legal 
o grounds, dating back to nineteenth-century 

common law doctrines, for the courts to pro- 
a tect academic freedom as an institutional right, 

“ as a right that belongs to the institution as a 

* whole. Thus, universities are in a position to 

I- develop academic protocols and standards for 

< evaluating the intellectual quality of faculty 

JU and student speech. Under the AAUP princi- 

ples of academic freedom, that is a primary 
mission of the university. 

The problems begin with so-called “political 
correctness” pressures on the universities and 
university efforts to establish special speech 
codes, because faculty and student speech has 
become the point of focus for most litigation 



Rice University in the last twenty years. The courts’ rejection 
of any policing of campus speech, in the name 
of the First Amendment, interferes with the 
educational goals of academic speech, based as 
they are on serious intellectual content and 
reflection. Byrne writes that the legal con- 
flicts over speech codes “displace academic 
norms by the civic norms of the First Amend- 
ment . . . they utterly fail to acknowledge that 
the college or university stands in a different 
relation to the speech of its students than the 
government does to the speech of citizens gen- 
erally” (2004, 101). He summarizes his posi- 
tion on law and the university in this way: 

As a lawyer with little claim to philosophi- 
cal sophistication, 1 am impressed by the 
difference between speech in the college 
and university context and in society at 
large. Speakers in academia are expected to 
speak carefully after study and reflection 
in a manner that invites response from 


others who similarly care about the topic. 

(2004, 137) 

Careful, reflective speech — the product 
of academic freedom — is what needs to be 
protected. 

By labeling academic and civic speech as 
equally free, by applying First Amendment 
protection directly to all utterances inside the 
university, we end up not with academic free- 
dom but with FIRE. Political discourse and re- 
search, which emanate from our best scholarly 
works, are being displaced by debates about 
individual rights to utter insults, slogans, epi- 
thets, and slurs on university campuses. 

The role of administrators 

The general counsel’s office is a good place to 
go for advice about contracts, intellectual 
property, disability issues, sexual harassment, 
personal security, and discrimination. It is a 
bad place to go to defend or promote political 
values that touch deeper layers of social con- 
flict. These values can only be defended or 
promoted by the use of robust, complex, truly 
academic vocabularies; but it is not the business 
of the courts to assess those sorts of academic 
vocabularies. Legal theorists are among the first 
ones to tell us that — not just Byrne but Ronald 
Dworkin and Mari Matsuda, legal faculty with 
a real stake in protecting academic freedom. 

Dworkin (1996) has laid out some very 
practical advice for university administrators 
in an essay on academic freedom. He writes, 
academic freedom insulates scholars from 
the administrators of their universities: uni- 
versity officials can appoint faculty, allocate 
budgets to departments, and in that way de- 
cide, within limits, what curriculum will be 
offered. But they cannot dictate how those 
who have been appointed will teach. (246) 
Academic freedom does not entitle any 
subject to be taught; administrators have the 
responsibility to decide which subject areas 
are important to fill. Universities, in fact, of- 
fer greater freedom and protection to the peo- 
ple they choose to hire than is generally the 
case with so-called free speech, because uni- 
versities value people who may end up saying 
uncomfortable or difficult things and are will- 
ing to provide them with a serious audience of 
capable learners. But people are not entitled 
to work in a university, or to gain tenure in a 
university, just by being controversial. Their 
work must be important, useful, and promising. 
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If I follow Dworkin’s subtle reasoning, our 
job as administrators is not to block potentially 
controversial speech but to entitle people to 
speak who are likely to say things that are im- 
portant and useful. Courts cannot consider 
the value of speech in this way. Administra- 
tive decisions work well when they promote 
speakers who are capable of saying useful and 
important things — for example, the kinds of 
things I described earlier as the canopy of po- 
litical research produced by scholars — as op- 
posed to insults and demeaning comments 
that end up as causes for litigation. If adminis- 
trators are willing to take a stand on the val- 
ues of importance and usefulness, difficult as 
they may be to define and maintain, we have 
a better chance of supporting faculty when 
and where it really counts. 

But what about the problem of insults and 
demeaning speech, the fighting words that have 
been the center of so much pseudo politics 
within universities? They are a fact of life, and 
the harm they create cannot be ignored by uni- 
versity administrators. Mari Matsuda, like 
Byrne, locates our problems with the manage- 
ment of harmful, racist speech in the “unique” 
First Amendment jurisprudence of the United 
States. Various forms of hate speech are 
protected in this country in ways that are 
unimaginable in other Western democracies 
that belong to the International Convention 
on the Elimination of All Forms of Racial 
Discrimination. The United States is, Matsuda 
points out (1993, 30-31), “ alone among the 
major common law jurisdictions in its complete 
tolerance of [racist hate] speech” — meaning, 
in its belief that First Amendment protections 
are paramount, even when it comes to the 
protection of offensive speech. 

Matsuda’s interest in the topic of hate 
speech covers large philosophical questions 
about the use of law in response to acts of ha- 
tred, incitements to violence, and persecu- 
tion. These questions go far beyond the scope 
of this essay on academic freedom and what I 
would call true political discourse by members 
of a university community. Her aim is to cir- 
cumvent First Amendment jurisprudence in 
order to find “a range of legal interventions, 
including the use of tort law and criminal law 
principles” as means of combating racist hate 
propaganda (1993, 38). The university is 
among the special cases that she explores for 
ways and means to combat racism and hate. 


Far from allowing the spread of racism on 
campus, caving into First Amendment doc- 
trine, Matsuda hypothesizes that universities 
may be able to use the “law of defamation” to 
combat hate speech. Students have a rela- 
tively weak status within the university and 
are undergoing great personal changes during 
their college years. Moreover, there are few 
places to retreat from racism if one lives on or 
near a university campus and must associate 
with peers in order to take full advantage of 
university life. The weak status of the target, 
under the law of defamation, may give univer- 
sities the ability to limit the freedom of verbal 
attackers. Would this work in a court of law? I 
cannot say. Matsuda, like Byrne, wants to bal- 
ance the most insightful, progressive contri- 
butions of higher education with the narrowly 
relevant applications of the law to university 
conflict. 

I have argued that American universities 
continue to offer exceptional protection for 
scholars, that the tradition of academic freedom 
has produced a wealth of political scholarship 
and analysis, and that, following Byrne and 
Matsuda, constitutionally protected speech 
cannot be directly equated with academic 
speech. My message is optimistic. If we can look 
past some of the legal entanglements of the last 
decade, universities may again become the 
place where we discover the political insight 
produced by a Hannah Arendt, or a John 
Rawls, or a Judith Shklar, or a Charles Taylor. □ 

To respond to this article, e-mail liberaled@aacu.org, 
with the author’s name on the subject line. 
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